
 
Notice given pursuant to Section 286.0105, Florida Statutes.  In order to appeal any decision made at this meeting, you will need a 
verbatim record of the proceedings.  It will be your responsibility to ensure such a record is made. 
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BOARD JOINT WORKSHOP AGENDA 
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Commissioner Gary Hardacre 
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The City Commission and Planning and Zoning Board will conduct a 

JOINT WORKSHOP 
At 5:00 p.m. 

to address the item(s) below. 
 

Meeting Day & Date:  Monday, October 07, 2013 
 
 

Meeting Location:  James A. Lewis Commission Chambers, City Hall 
15100 NW 142nd Terrace, Alachua, Florida 
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 WORKSHOP   
 
 

I. CALL TO ORDER 
 
  

II. AGENDA ITEMS 
 

A. Discuss Proposed Amendment to Article 10 of the Land Development Regulation’s: 
Definitions Related to Sexually Oriented Businesses. 

 
III. ADJOURNMENT OF WORKSHOP 
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INTER-OFFICE COMMUNICATION 
 
Date: September 25, 2013  
 
To: Mayor and Commissioners 
 Planning & Zoning Board Members  
 
From: Kathy Winburn, AICP 
 Planning Director 
 
Re:  Materials for the Joint City Commission/Planning & Zoning Board Workshop on 

October 7, 2013 at 5:00 pm 
 
 
The City is in the process of updating definitions in its Land Development Regulations which 
would primarily be used in conjunction with sexually oriented businesses.  The ordinance 
containing the proposed amendment will be brought before both the Planning and Zoning Board 
and the City Commission.  Because sexually oriented businesses are accorded some First 
Amendment protection, the City is taking steps to make sure that its regulations are narrowly 
tailored aimed at addressing the adverse secondary effect of such businesses.  The following 
materials are being provided to you in advance of the Joint City Commission and Planning & 
Zoning Board Workshop scheduled for October 7, 2013: 
 

1. Agenda Item Summary; 
2. A CD which includes the legislative record for Ordinance 04-01 related to the City’s 

sexually oriented business regulations, which is now codified in Articles 4 and 10 of 
the City’s Land Development Regulations; and 

3. A CD which includes six (6) additional studies which will be part of the legislative 
record for proposed Ordinance 13-15.  Two of these articles were provided to the 
Planning and Zoning Board and the City Commission during the hearing on 
establishing the Gateway Overlay District.   

  
If you have any issues with opening the documents on the CD’s please let me know immediately. 
 
The information in the attached two CD’s will also be part of the back-up materials for this item 
when it goes before the Planning and Zoning Board on October 8, 2013 and the City 
Commission on October 21, 2013 and November 4, 2013.  The full Planning and Zoning Board 
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packet for the October 8, 2013 Planning and Zoning Board meeting will be provided to Board 
members on or about October 1, 2013. 
 
Dr. Eric Kelly will provide expert testimony via either telephone or Skype at the workshop.  Dr. 
Kelly is a consultant who has previously assisted the City with the adoption of its Land 
Development Regulations for sexually oriented businesses.  In addition to general work on land-
use controls, he devotes a significant portion of his time to complex legal issues involving land-
use controls and the First Amendment and he is a frequent litigation consultant and expert 
witness on cases involving the regulation of signs, billboards and/or sexually oriented businesses.  
 
Thank you, and feel free to contact me should you have any additional questions regarding this 
correspondence. 
 
Cc:   Traci Cain, City Manager 
 Marian Rush, City Attorney 
 Justin Tabor, AICP, Principal Planner 
 Brandon Stubbs, Planner 
            Matt Hirsch, Planning Assistant 



                                     Commission Agenda Item 
 
MEETING DATE: October 7, 2013 
 
SUBJECT: Proposed Amendments to Article 10 of the Land Development Regulations: Definitions Related to Sexually 
Oriented Businesses 
 
AGENDA SECTION:Agenda  
 
DEPARTMENT:Planning & Community Development   
 
PREPARED BY: Kathy Winburn, AICP, Planning & Community Development Director 
 
RECOMMENDED ACTION: Discuss proposed amendments to Article 10, Section 10.2 of the Land Development 
Regulations and the associated legislative record. 
 
 

Summary 
 
City Staff is updating the City’s sexually oriented business ordinance contained within the Land Development Regulations 
and recommends clarification in order to ensure that the regulations are in conformance with the First Amendment 
protection afforded to sexually oriented businesses.  Additionally, legal rulings involving such businesses and uses can 
result in changes to how these types of uses should be regulated and defined.   
 
The City of Alachua contracted with Dr. Eric Damian Kelly, Ph.D, FAICP to assist the City with the technical updates to the 
Land Development Regulations dealing with sexually oriented businesses.  Dr. Kelly assisted with drafting the original 
regulations for the City in 2003.  Dr. Kelly also assisted the City in 2011 with the adoption of the City of Alachua Gateway 
Overlay District. He has reviewed the City’s existing regulations from a planning and legal perspective, and has made the 
suggested revisions as set forth below.  Dr. Kelly will appear by telephone or sykpe at this workshop to discuss 
the proposed amendments. 
 
Since the City’s adoption of the sexually oriented business ordinance in 2003, several additional studies have been 
conducted/discovered which further quantify the adverse secondary effects of sexually oriented businesses.  These studies 
are as follows: 
 

1.  Survey of Texas Appraisers; Secondary Effects of Sexually Oriented Businesses on Market Values 
2. Survey of Florida Appraisers:  Effects of Land Uses on Surrounding property Values. 
3. Crime Related Secondary Effects of Sexually Oriented Businesses: Report to the Hillsborough County Commission  
4. Final Report to the City of Garden Grove: The Relationship Between Crime and Adult Business Operations on 

Garden Grove Boulevard 
5. Adult Entertainment Business in Oklahoma City A Survey of Real Estate Appraisers 
6. Study of the Effects of the Concentration of Adult Entertainment Establishments in the City of Los Angeles 

Copies of these studies have been provided to the Planning & Zoning Board and City Commission as part of the back- up 
for this item.  These studies are being incorporated into the legislative record for the City’s sexually oriented business 
ordinance.  Included as back-up is a CD containing the entire legislative record for Ordinance 0-04-01 (adopted on 
November 17, 2003) which is now contained in Articles 4 and 10 of the LDRs and is also incorporated in its entirety into 
the legislative record for this proposed amendment.  The six studies listed above are provided on a separate CD, and will 
also be incorporated into the legislative record for this proposed amendment. 
 
 
 
SUMMARY OF PROPOSED TEXT 
 



The proposed amendments to Article 10 are described below, with the revisions shown in red (text that is struck through is 
to be removed; text that is underlined is to be added).  Some of the changes include a brief commentary. 
 
ARTICLE 10: DEFINITIONS 
 
Bath house means an establishment which is not a hotel but which contains any combination of baths, showers, saunas 
and pools for public use and which excludes persons under the age of 18 from part or all of the facility that is open to 
adults. 
 
Massage parlor or shop means an establishment where, for any form of consideration, massage, alcohol rub, fomentation, 
electric or magnetic treatment, or similar treatment or manipulation of the human body is administered, unless such 
treatment or manipulation is administered by a medical practitioner, chiropractor, acupuncturist, physical therapist, 
massage therapist or similar professional person licensed by the State. This definition does not include an athletic club, 
health club, school, gymnasium, reducing salon, spa or similar establishment where massage or similar manipulation of 
the human body is offered as an incidental or accessory service. 
 
Massage therapist means a person licensed in accordance with F.S. ch. 480. 
 
Sex shop means an establishment offering goods for sale or rent and that meets any of the following tests:  
 
1. More than ten percent of its stock in trade consists of sexually explicit media and/or sex toys and novelties, or any 
combination thereof, and I it also offers for sale items from any two of the following categories: sexually oriented media; 
lingerie and/or; leather goods marketed or presented in a context to suggest their use for sadomasochistic practices, and 
the combination of such items make up more than ten percent of its stock in trade or occupies more than ten percent of its 
floor area; or 
 
 2.           More than ten percent of its gross public floor area is devoted to the  
display of sexually explicit media and/or sex toys and novelties, or any combination thereof, and it also offers for sale 
lingerie and/or leather goods marketed or presented in a context to suggest their use for sadomasochistic practires; or 
 
3.   More than ten percent of its gross vertical display area is devoted to the display of sexually explicit media and/or 
sex toys and novelties, or any combination thereof; or 
 
2. 4. More than five percent of its stock in trade consists of sexually oriented toys or novelties; or 
 
3. 5. More than five percent of its gross public floor area is devoted to the display of sexually oriented toys or novelties. 
 
For the purposes of this definition, the “gross public floor area” devoted to any class of items shall include the aisles or 
other areas where customers stand when viewing such items as well as the actual area under the display racks for the 
items. 
 
 
 
 
 
 
 
 
 
 
 
Sexual conduct means the engaging in or the commission of an act of sexual intercourse, oral-genital contact, or the 
touching of the sexual organs, pubic region, buttock or female breast of another person for the purpose of arousing or 
gratifying the sexual desire of another person customers or members of the audience. 
 
 
 
 
 
 
 
 
 

Commentary: In Doctor John’s, Inc. v. City of Sioux City, 389 F. Supp. 2d 1096 (N.D. Iowa 
2005), the court struck down as unconstitutional a definition similar to the current definition 
because it construed the ordinance as saying that the sale of a “single item” of adult media in 
a store that specialized in lingerie would turn it into an adult business.  Number 3 above, 
related to “gross vertical display area,” was added due to the ability of a store to display sex 
toys on a wall, thereby taking up limited floor area. 



 
 
 
 
 
 
 
 
 
 
 
Sexually explicit media means magazines, books, videotapes, movies, slides, CD-ROMs, or other devices used to record 
computer images, or other media that are distinguished or characterized by their emphasis on matter depicting, describing 
or relating to specified anatomical areas and/or sexual conduct. 
 
Sexually oriented business means is an inclusive term used to describe collectively: sexually oriented cabaret; sexually 
oriented media store; sexually oriented motion picture theater; sex shop; motion picture arcade; bathhouse; and massage 
parlor (subject to exceptions in the separate definition of massage parlor )or shop and/or sex shop. 
 
 
 
 
 
 
 
 
Sexually oriented cabaret or sex oriented cabaret means a building or portion of a building regularly featuring dancing or 
other live entertainment if the dancing or entertainment that constitutes the primary live entertainment is distinguished 
or characterized by an emphasis on the exhibiting of specific sexual activities or specified anatomical areas for observation 
by customers therein; without limiting the foregoing, the definition also includes a building or portion of a building where 
the waitpersons or other service staff display specified anatomical areas for observation by others therein. 
 
 
  
 
 
 
 
Sexually oriented cinema, sexually oriented motion picture theater or sex oriented cinema means a cinema or motion 
picture theater that shows hard-core sexually explicit features on more than half the days that it is open during any 90-day 
period, or that is marketed as or offers advertises or holds itself out in any forum as offering features movies or other 
media described as adult, XXX or sexually oriented. 
 
Sexually oriented media store means an establishment that rents and/or sells media, and that meets any of the following 
three tests:  
 
1. 30 percent or more of the gross public floor area is devoted to sexually explicit media and/or to aisles from which 

customers view the displays of such media; 
 
2. 30 percent or more of the stock in trade consists of sexually explicit media; 
 
3. It advertises or holds itself out in any forum as XXX, adult, sexually oriented or otherwise as a sexually oriented 
business other than a sexually oriented movie theater or sexually oriented cabaret. 
 
Sexually oriented toys or novelties means instruments, devices or paraphernalia either designed as representations of 
human genital organs or female breasts, or designed or marketed primarily for use to stimulate human genital organs. The 
use for which a device is designed, intended or marketed may be determined from:  the name of the device; the shape of 
the device; information on the package in which the device is offered; the retail context in which the device is offered; 
advertising material about the device or any combination of these factors. 
 
Vertical display area, gross means the total of the following: 1) all wall space used for product display or for photos of or 
posters about specific products, as measured by the smallest rectangle that will include all of the materials on one wall 
plane; and 2) for each set of display shelves, racks or other display devices, the area of the smallest rectangle that is 

Commentary: The above definition was common at one time but is problematic and potentially 
overbroad today. Reference Dream Palace v. County of Maricopa, 384 F. 3d 990, 1017 (9th 
Cir. Ariz. 2004) and Schultz v. City of Cumberland, 228 F. 3d 831 (7th Cir. Wis. 2000).  The 
proposed amendment reflects the common practice of ballet dancers, as well as dancers on a 
popular dance competition program on network television, whereby dancers may touch their 
own buttocks as well as those of dance partners. 

Commentary: Motion picture arcades have been effectively prohibited (reference Subsection 
4.3.4(I)(1)(f) of the LDRs). 
 
The parenthetical addition regarding massage parlors is for clarification purposes. 

Commentary:  Entm’t Prods., Inc. v. Shelby County, 588 F.3d 372 (6th Cir. Tenn. 2009) 
upheld against a vagueness challenge a definition of “adult cabaret” which addressed the 
exposure of waiters and bartenders. The proposed amendment therefore addresses the 
potential for nude or partially nude service staff. 



perpendicular to the floor that will include the entire display rack or device and any and all products extending above or to 
the side of such rack. 
 
The proposed text amendments as described above are scheduled to be heard by the Planning and Zoning Board at a 
public hearing on October 8, 2013.  Public hearings before the City Commission on the proposed ordinance are scheduled 
for October 21, 2013 and November 4, 2013. 
 

 
 
 

ATTACHMENTS: Two (2) CDs containing the legislative record. 
 
 

REVIEWED BY CITY MANAGER:  
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